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HISTORY  OF  PRESERVATION  RESTRICTIONS 


Although  citizens  of  Massachusetts  have  long  been  concerned  with  the  preser- 
vation of  their  historical  and  cultural  heritage-,  until  1969  there  was  no 
practical  method  whereby  an  individual  homeowner  could  restrict  the  future 
private  development  or  alteration  of  his/her  property  and  thereby  preserve 
the  property  intact  for  posterity.    The  principal  techniques  available  were 
either  through  historic  district  techniques,  outright  purchase  as  a  museum 
house  by  a  governmental  body  or  a  non-profit  organization,  or  common  law 
covenants.    Districting  is  effective  in  preserving  a  cohesive  and  compatible 
historical  area;  however,  homeowners  outside  of  historic  districts  had  no 
feasible  method  to  ensure  protection  of  their  property  from  incompatible 
development.    Purchase  of  title  is  an  expensive  process  and  often  means  the 
property  will  be  taken  off  the  tax  rolls  and  maintained  by  public  funds  as 
a  museum.    Covenants  may  not  always  be  enforceable  as  serious  questions  may 
arise  concerning  whether  they  run  with  the  land,  whether  there  is  privity 
between  those  who  enforce  and  those  against  whom  enforcement  is  sought, 
whether  there  is  land  benefited  and  land  burdened  or  the  benefit  is  in  gross , 
and,  if  the  conditions  have  changed,  whether  the  courts  will  refuse  to 
enforce  them. 

It  was  clear  that  with  increasing  public  interest  in  historic  preservation, 
a  new  technique  to  preserve  historic  properties  must  be  developed.    By  the 
Acts  of  1969,  Chapter  666  of  the  Massachusetts  General  Court,  as  incorporated 
into  Chapter  184,  Sections  31-33,  of  the  Massachusetts  General  Laws,  a  new 
method  of  historic  preservation  was  instituted:  a  preservation  restriction. 
This  restriction  is  an  agreement  given  by  the  owner  on  behalf  of  himself  and 
his  assigns  to  maintain  the  property  in  essentially  the  same  state  as  it  was 
at  the  time  of  the  agreement,  for  a  term  of  years  or  in  perpetuity.  Defenses 
of  lack  of  privity  of  estate  or  appurtenance  are  not  valid  against  this  restric- 
tion and  enforcement  may  occur  in  equity.      As  a  result,  the 
owner  is  assured  that  his  property  will  not  be  developed  or  altered  after  his 
death    and  will  be  preserved  for  future  generations  to  enjoy. 


THE  ADVANTAGES  OF  PRESERVATION  RESTRICTIONS 


Preservation  restrictions  have  many  advantages  both  to  the  owner  of  the 
restricted  property  and  to  the  public.    First,  a  property  owner  can  provide 
for  the  preservation  of  his/her  property  without  giving  up  the  title  to  a 
governmental  agency  or  a  preservation  society  for  use  as  a  museum.  Second, 
the  placing  of  preservation  restrictions  on  the  property  will  assure  the  owner 
that  the  integrity  of  the  property  will  be  preserved  after  the  owner's  death. 
Third,  there  are  tax  incentives  for  the  owner  (as  discussed  later  in 
section  I)  as  well  as  the  prestige  accrued  by  public  knowledge  that  he/she  is 
preserving  for  posterity  a  structure  of  historical  and  architectural  signifi- 
cance. 

However,  this  right  is  not  given  for  purely  private  purposes,  but  to  benefit 
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the  public  by  preserving  our  cultural  heritage.    This  technique  is  much 
cheaper  for  the  taxpaying  public  than  the  older  methods  of  zoning  and 
purchase  of  title,  since  a  restriction  may  be  given  to,  or  purchased  for 
a  small  amount  by,  organizations  interested  in  preserving  historical  sites. 


ELIGIBLE  PROPERTIES 


Properties  eligible  for  preservation  restrictions  must  be  significant  for 
their  architecture,  historical  associations  or  archeological  potential. 
Examples  of  properties  for  which  preservation  restrictions  have  been 
approved  by  the  Massachusetts  Historical  Commission  include  the  Qiaplin- 
Clark- Williams  House  in  Rowley  and  the  Crocker  Tavern  in  Barnstable. 

If  the  property  being  considered  for  a  restriction  is  located  on  a  large 
lot  with  more  acreage  than  is  necessary  to  preserve  the  structure's  setting, 
or  if  the  land  is  not  an  intrinsic  part  of  the  historic  significance  but 
should  be  protected,  then  it  is  suggested  that  a  conservation  restriction 
(Ch.  134,  as  amended)  on  the  remaining  acreage  be  combined  with  the  preser- 
vation restriction. 


DOCUMENTS  IN  WHICH  PRESERVATION  RESTRICTIONS  MAY  OCCUR 


A  preservation  restriction  may  occur  in  any  instrument  normally  used  to 
convey  a  right  in  property,  including  a  deed  or  a  will.    It  need  not 
follow  any  special  format  and  may  appear  in  the  form  of  a  restriction, 
covenant  or  condition  in  a  large  instrument.    However,  the  Massachusetts 
Historical  Commission  has  prepared  a  list  of  suggestions  and  a  sample  preser- 
vation restriction  to  provide  guidelines  for  preparation  of  an  effective 
restriction. 

The  restriction  may  be  donated  by  the  owner  of  the  property  or  purchased  by 
the  organization  or  governmental  agency  which  will  hold  the  restriction.  Some 
preservation  organizations  acquire  endangered  properties  and  resell  them, 
including  preservation  restrictions  in  the  deed  of  sale  to  preserve  the 
building's  integrity. 


WHO  MAY  HOLD  A  RESTRICTION 


A  restriction  may  be  donated  to  or  purchased  by  any  governmental  body  or 
charitable  corporation  or  trust  capable  of  acquiring  interests  in  land  and 
whose  purposes  include  historic  preservation. 
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To  be  a  legally  enforceable  preservation  restriction,  the  following  actions 
must  be  taken.    Under  the  provisions  of  Oiapter  184,  Section  32  of  the  f-lassa- 
chusetts  General  Laws,  the  restriction  must  be  approved  by  the  Massachusetts 
Historical  Commission,  in  the  case  of  a  restriction  held  by  a  governmental 
agency.    When  the  restriction  is  held  by  a  charitable  corporation  or  trust, 
the  restriction  must  be  approved  by  the  selectmen,  or  the  chief  executive 
and  city  council  of  the  town  or  city  in  which  the  restricted  property  is 
located,  as  well  as  by  the  Massachusetts  Historical  Commission. 


REQUIREMENTS  OF  THE  OWNERS  OF  PROPERTY  BOUND  BY  A  PRESERVATION  RESTRICTION 


The  owner  must  abide  by  the  restrictions  mutually  agreed  upon,  including 
restrictions  on  alterations  of  exterior  or  interior  features,  as  specified, 
and  maintenance  of  the  appearance  and  condition  of  the  property.    The  owner 
must  allow  representatives  of  the  holder  of  the  restriction  to  enter  the 
owner's  land  at  a  reasonable  time  to  assure  compliance  with  the  restrictions. 
If  the  agreement  is  being  violated,  injunctions  and  other  proceedings  in 
equity  may  be  used  for  enforcement. 


LENGTH  OF  A  PRESERVATION  RESTRICTION 


The  preservation  restriction  may  last  for  the  length  of  time  agreed  lipon  in 
the  restriction,  either  for  a  term  of  years  or  in  perpetuity.    To  give  future 
purchasers  of  the  property  notice  concerning  the  restriction,  the  Massachusetts 
General  Court  in  Chapter  184,  Section  33  of  the  Massachusetts  General  Laws 
empowered  the  Registry  of  Deeds  in  each  county  to  institute  a  Public  Restric- 
tion Tract  Index.    This  index  should  provide  information  regarding  the  location 
of  the  restricted  property  in  the  county,  the  name  of  the  holder  of  the  restric- 
tion, and  the  place  of  record  in  the  public  records    where  a  copy  of  the  restric- 
tion is  filed. 

An  alternative  to  filing  the  restriction  in  the  Index  is  to  have  the  location 
of  the  restricted  property  indicated  on  the  town's  zoning  map  and  to  note  on 
the  margin  of  the  map  the  name  of  the  holder  of  the  restriction  and  the  loca- 
tion in  public  records  of  the  restriction. 

A  third  alternative  used  to  notify  the  public  of  the  existence  of  tlie  restric- 
tion is  to  note  the  restriction  on  the  certificate  of  title  of  registered  land. 
However,  this  method  is  not  recommended  since  it  involves  a  lengthy  and  expen- 
sive court  procedure.    The  Massachusetts  Historical  Commission  urges  instead 
the  use  of  the  local  county's  Public  Restriction  Tract  Index  or,  if  none  is 
available,  the  local  zoning  map  with  proper  notations. 
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If  the  restriction  is  limited  to  a  term  of  years,  it  may  also  be  filed  in 
the  Grantor/ Grantee  Index  for  a  period  of  thirty  years.    Before  the  thirty 
year  filing  runs  out,  renewal  must  occur  for  a  second  period  of  twenty  years. 
Towards  the  end  of  each  filing  period,  the  restriction  may  be  extended  for 
a  new  period  of  twenty  years  until  the  time  agreed  upon  in  the  restriction 
lapses.    Of  course,  at  any  time  before  the  filed  restriction  has  expired,  the 
restriction  may  be  placed  in  the  Public  Restriction  Tract  Index  or  on  a  zoning 
map,  and  the  public  will  thereby  be  notified  of  the  restriction  until  it 
lapses.    However,  since  filing  of  the  restriction  in  the  Grantor/Grantee 
Index  must  be  made  by  the  holder  of  the  restriction  (the  governmental  agency 
or  charitable  society) ,  any  negligence  which  occurs  in  renewal  of  the  filing 
may  cause  the  restriction  to  lapse.    This  method  of  filing  may  also  cut 
off  advantageous  tax  incentives. 


RELEASING  A  PRESERVATION  RESTRICTION 


A  preservation  restriction  may  be  relinquished  or  released  by  its  holder 
to  the  person  against  whom  it  might  have  been  enforced,  normally  the  owner 
of  the  restricted  property.    The  identify  of  the  holder  of  the  restriction 
determines  the  procedure  which  must  be  followed  in  releasing  a  preservation 
restriction.    If  the  holder  is  a  charitable  corporation  or  trust,  the 
restriction  may  be  released  by  the  approval  of  the  holder,  the  Massachusetts 
Historical  Commission  and  the  municipality  in  which  the  restricted  property 
lies.    The  holding  corporation  or  trust  may  demand  financial  consideration 
for  releasing  the  restriction.    If  the  holder  is  a  governmental  body,  the 
restriction  may  be  released  only  after  a  public  hearing  and  upon  agreement 
by  the  Massachusetts  Historical  Commission  and  the  holder.    All  releases 
of  restrictions  must  be  evidenced  by  certificates  from  the  Massachusetts 
Historical  Commission  and  the  clerk  of  the  municipality,  duly  recorded 
and  registered. 


TAX  BENEFITS  OF  PRESERVATION  RESTRICTIONS 


The  Tax  Reform  Act  of  1976,  Section  2124e,  may  provide  Federal  Income  Tax 
savings  for  property  owners  who  donate  preservation  restrictions  to  a  charitable 
corporation  or  trust  or  a  governmental  body.    Federal  Estate  Tax  savings  may 
also  accrue  to  owners  of  restricted  property.    On  the  state  level,  MGL  Ch.  59, 
Sec.  II  allows  a  permanently  restricted  property  to  be  reassessed  on  January  1 
of  the  year  following  the  implementation  of  the  restriction,  which  may  provide 
a  further  tax  savings  if  the  restricted  property  has  high  development  potential. 

Since  every  individual  has  his/her  unique  problem,  the  Massachusetts  Historical 
Commission  cannot  act  as  a  legal  advisor  in  the  absence  of  your  attorney.  We 
suggest  that  you  discuss  the  possible  tax  advantages  of  donating  a  preservation 
restriction  when  you  first  meet  with  your  attorney. 


4 


PROCEDURES  TO  FOLLOW  IN  RESTRICTING  IHE  PROPERIY  BY  A  PRESERVATION  RESTRICTION 


The  in^Dortance  of  receiving  the  aid  and  advice  of  a  conpetent  attorney  cannot 
be  sufficiently  stressed.    Have  your  attorney  conduct  a  title  search  to  deter- 
mine whether  any  other  persons  have  an  interest  in  the  property.    If  so,  you 
must  obtain  their  agreement  to  the  restrictions.    Discuss  with  your  lawyer  the 
suggestions  in  the  next  section  of  this  pamphlet  on  drafting  preservation 
restrictions.    And  finally,  seek  his  advice  on  your  own  unique  and  individual 
tax  problems. 

After  drafting  the  restrictions,  obtain  the  authorized  signature  of  the 
Massachusetts  Historical  Commission  approving  the  restriction.    If  the 
holder  of  the  restriction  will  be  a  private  charitable  corporation  or 
trust,  obtain  the  approval  of  the  selectmen  or  the  mayor  (or  the  city 
manager)  and  city  council  in  the  community  where  the  property  is  located. 

Finally,  file  the  restriction  in  the  Public  Restriction  Tract  Index  of  your 
county's  Registry  of  Deeds  with  information  concerning  the  land  subject 
to  the  restriction,  the  name  of  the  holder  of  the  restriction  and  the  place 
in  the  public  records  where  the  instrument  imposing  the  restriction  is  filed. 
If  such  an  index  is  unavailable,  the  restriction  should  be  noted  on  a 
zoning  map  published  by  the  city  or  town  in  which  the  property  is  located, 
with  reference  to  the  holder  of  the  restriction  and  where  a  copy  of  the 
restriction  is  located  in  the  public  records . 

The  process  of  burdening  your  property  with  a  preservation  restriction  is 
not  to  be  taken  lightly.    The  restrictions  may  continue  after  your  death 
and  bind  your  heirs,  and  if  they  run  in  perpetuity,  all  future  owners  will 
be  bound.    Thus,  special  care  must  be  taken  to  make  the  restrictions  flexible 
yet  effective.    Provisions  for  alterations  should  be  made  as  well  as 
detailed  descriptions  of  the  historical  or  architectural  features  which 
are  not  to  be  changed  in  order  to  maintain  the  property's  integrity.  An 
attorney  is  necessary  to  anticipate  future  problems  and  draft  provisions 
to  avoid  them. 


GUIDELINES  IN  DRAFTING  A  PRESERVATION  RESTRICTION 


1)  Label  the  agreement  to  restrict  the  property  "Preservation  Agree- 
ment" and  the  restrictions  "Preservation  Restrictions"  to  ensure  that  the 
court  will  interpret  the  restriction  under  Chapter  184,  Sections  31-33  of  the 
Massachusetts  General  Laws  as  amended. 

2)  Begin  with  a  brief  preamble  including  a  history  of  the  property  and 
the  people  associated  with  it,  the  intent  and  capacities  of  the  parties 
identifying  the  grantor  and  the  holder  of  the  restriction,  who  may  be  either 
a  governmental  body  or  a  charitable  corporation  or  trust,  and  a  statement 

of  the  statutes  governing  the  restrictions  (MGL  Ch.  184  Sec.  31-33). 
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3)  Include  a  specific  analysis  o£  the  precise  qualities  of  the  property 
to  be  governed  by  tne  restrictions. 

a)  Surrounding  lands 

Provisions  can  include:  no  subdividing;  no  alteration  of  sur- 
face or  vegetation;  no  construction  of  new  structures.    If  any 
of  the  above  are  allowed,  itemize  in  detail  the  only  features 
that  may  be  changed.    Remember  that  for  large  tracts  of  land, 
conservation  restrictions  should  be  used. 

b)  Exterior  of  building 

Attach  measured  drawings,  if  they  exist,  and  photographs  of 
the  restricted  features  to  enable  others  to  know  in  the  future 
what  architectural  details  are  being  restricted.    Also,  write 
a  physical  description  of  the  parts  of  the  facade  which  may  not 
be  altered. 

c)  Interior  of  building 

Submit  existing  measured  drawings  and  photographs.  Include 
a  specific  description  of  the  architectural  features  which  may 
not  be  altered. 

4)  List  specific  alterations  which  may  occur  (e.g.  painting,  repairs  of 
additional  small  buildings)  without  the  approval  of  the  holder  of  the  restric- 
tions.   Provisions  for  potential  future  alterations  can  be  made  subject  to 
approval  by  local  historical  commissions  or  societies. 

5)  Include  a  clause  which  provides  for  the  automatic  release  of  the  _ 
restriction  if  major  destruction  of  the  building  occurs. 

6)  Spell  out  duties  of  the  holder  including  a  statement  that  the  holder 
is  not  responsible  for  maintenance  or  restoration.  Also  state  how  often  and 
at  what  time  the  holder  may  inspect  the  property. 

7)  Standards  of  care  and  maintenance  should  be  required  by  the  holder 
and  should  remain  the  responsibility  of  the  owner.    A  provision  may  state  that 
personal  funds  will  not  be  required  beyond  the  owner's  financial  ability. 

8)  Rights  the  owner  retains  may  be  spelled  out  if  he/she  so  desires.  For 
example,  that  all  other  rights  and  privileges  of  ownership  including  rents  or 
income  from  the  property  are  retained  by  the  owner. 

9)  A  statement  that  public  access  is  not  inferred  from  the  terms  of  the 
restriction  is  permissible.    However,  a  provision  may  be  made  for  public  access 
at  designated  times. 
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10)  The  length  of  the  preservation  restriction  may  be  for  a  term  of  years 
or  in  perpetuity.  If  the  term  is  perpetual,  use  the  following  wording:  "The 
burden  of  these  restrictions  shall  run  with  the  land  and  shall  be  binding  on 
all  future  owners  of  an  interest  therein.  The  right  of  enforcement  shall  be 
as  provided  for  in  MGL  Ch.  184,  Sec.  32,  as  enacted  by  the  Acts  of  1969,  Ch. 
666,  Sec.  5,  as  it  may  be  amended  from  time  to  time." 

11)  A  right  of  first  refusal  (an  option)  by  the  holder  to  purchase  the 
property  may  be    included.    If  this  provision  is  made,  the  holder  should  ob- 
tain the  longest  time  possible  to  exercise  it  so  the  society  or  governmental 
body  will  have  sufficient  time  to  raise  the  money. 
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APPENDIX  A 


NIGL  Ch.  184,  Sec.  31-33 

Sec.  31.  Conservation  and  preservation  restrictions,  definitions 

A  conservation  restriction  means  a  right,  whether  or  not  stated  in  the  form  of 
a  restriction,  easement,  covenant  or  condition,  in  any  deed,  will  or  other 
instrument  executed  by  or  on  behalf  of  the  owner  of  the  land  or  in  any  order  of, 
taking,  appropriate  to  retaining  land  or  water  areas  predominantly  in  their 
natural,  scenic  or  open  condition  or  in  agricultural,  farming  or  forest  use, 
to  forbid  or  limit  any  or  all  (a)  construction  or  placing  of  buildings,  roads, 
signs,  billboards  or  other  advertising,  utilities  or  other  structures  on  or 
above  the  ground,  (b)  dumping  or  placing  of  soil  or  other  substance  or  material 
as  landfill,  or  dumping  or  placing  of  trash,  waste  or  unsightly  or  offensive 
materials,  (c)  removal  or  destruction  of  trees,  shri±»s  or  other  vegetation, 
(d)  excavation,  dredging  or  removal  of  loam,  peat,  gravel,  soil,  rock  or 
other  mineral  substance  in  such  manner  as  to  affect  the  surface,  (e)  surface 
use  except  for  agricultural,  farming,  forest  or  outdoor  recreational  purposes 
or  purposes  permitting  the  land  or  water  area  to  remain  predominantly  in  its 
natural  condition,  (f)  activities  detrimental  to  drainage,  flood  control,  water 
conservation,  erosion  control  or  soil  conservation,  or  (g)  other  acts  or  uses 
detrimental  to  such  retention  of  land  or  water  areas. 

A  preservation  restriction  means  a  right,  whether  or  not  stated  in  the  form  of 
a  restriction,  easement,  covenant  or  condition,  in  any  deed,  will  or  other 
instrument  executed  by  or  on  behalf  of  the  owner  of  the  land  or  in  any  order  of 
taking,  appropriate  to  preservation  of  a  structure  or  site  historically  signi- 
ficant for  its  architecture,  archeology  or  associations,  to  forbid  or  limit  any  or 
all  (a)  alterations  in  exterior  or  interior  features  of  the  structure,  (b) 
changes  in  appearance  or  condition  of  the  site,  (c)  uses  not  historically  appro- 
priate, (d)  field  investigation,  as  defined  in  section  twenty-seven  C  of  said 
chapter,  or  (e)  other  acts  or  uses  detrimental  to  appropriate  preservation  of 
the  structure  or  site. 


Sec.  32.    Acquisition  by  governmental  body,  conservation  and  preservation 
restrictions 

No  conservation  restriction,  as  defined  in  section  thirty- one,  held  by  any 
governmental  body  or  by  a  charitable  corporation  or  trust  whose  purposes  include 
conservation  of  land  or  water  areas  or  of  a  particular  such  area,  and  no  pre- 
servation restriction,  as  defined  in  section  thirty-one,  held  by  any  govern- 
mental body  or  by  a  charitable  corporation  or  trust  whose  purposes  include 
preservation  of  buildings  or  sites  of  historical  significance  or  of  a  parti- 
cular such  building  or  site,  shall  be  unenforceable  on  account  of  lack  of  pri- 
vity of  estate  or  contract  or  lack  of  benefit  to  particular  land  or  on  account 
of  the  benefit  being  assignable  or  being  assigned  to  any  other  governmental 
body  or  to  any  charitable  corporation  or  trust  with  like  purposes,  provided 
(a)  in  case  of  a  restriction  held  by  a  city  or  town  or  a  commission,  authority, 
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or  other  instrumentality  thereof  it  is  approved  by  the  commissioner  of  natural 
resources  if  a  conservation  restriction  or  the  Massachusetts  historical 
commission  if  a  preservation  restriction,  and  (b)  in  case  of  a  restriction  held 
by  a  charitable  corporation  or  trust  it  is  approved  by  the  mayor,  or  in  cities 
having  a  city  manager  the  city  manager,  and  city  council  of  the  city,  or  the 
selectmen  or  town  meeting  of  the  town,  in  which  the  land  is  situated,  and  by  the 
commissioner  of  natural  resources  if  a  conservation  restriction  or  the  Massa- 
chusetts historical  commission  if  a  preservation  restriction. 

Such  conservation  and  preservation  restrictions  are  interests  in  land  and  may 
be  acquired  by  any  governmental  body  or  such  charitable  corporation  or  trust 
which  has  power  to  acquire  interest  in  land,  in  the  same  manner  as  it  may 
acquire  other  interests  in  land.    Such  a  restriction  may  be  enforced  by  injunc- 
tion or  proceeding  in  equity,  and  shall  entitle  representatives  of  the  holder 
of  it  to  enter  the  land  in  a  reasonable  manner  and  at  reasonable  times  to 
assure  compliance.    Such  a  restriction  may  be  released,  in  whole  or  in  part, 
by  the  holder  for  such  consideration,  if  any,  as  the  holder  may  determine,  in 
the  same  manner  as  the  holder  may  dispose  of  land  or  other  interests  in  land, 
but  only  after  a  public  hearing  upon  reasonable  public  notice,  by  the  govern- 
mental body  holding  the  restriction  or  if  held  by  a  charitable  corporation  or 
trust,  by  the  mayor,  or  in  cities  having  a  city  manager  the  city  manager,  and 
city  council  of  the  city  or  the  selectmen  of  the  town,  whose  approval  shall 
be  required,  and  in  case  of  a  restriction  requiring  approval  by  the  commissioner 
or  natural  resources  or  the  Massachusetts  historical  commission,  only  with  like 
approval  of  the  release. 

Approvals  of  restrictions  and  releases  shall  be  evidenced  by  certificates  of 
the  commissioner  of  natural  resources  or  the  chairman,  clerk  or  secretary  of 
the  commission,  city  council,  selectmen  or  town,  duly  recorded  or  registered. 

In  determining  whether  the  restriction  or  its  continuance  is  in  the  public  in- 
terest, the  governmental  body  acquiring,  releasing  or  approving  shall  take 
into  consideration  the  public  interest  in  such  conservation  or  preservation, 
and  any  national,  state,  regional  and  local  program  in  furtherance  thereof,  and 
also  any  public  state,  regional  or  local  comprehensive  land  use  or  development 
plan  affecting  the  land,  and  any  known  proposal  by  a  governmental  body  for  use 
of  the  land. 

This  section  shall  not  be  construed  to  imply  that  any  restriction,  easement, 
covenant  or  condition  which  does  not  have  the  benefit  of  this  section  shall, 
on  account  of  any  provision  hereof,  be  unenforceable.    Nothing  in  this  section 
or  sections  thirty- one  and  thirty- three  shall  diminish  the  powers  granted  by 
any  general  or  specific  law  to  acquire  by  purchase,  gift,  eminent  domain  or 
otherwise  and  to  use  land  for  public  purposes. 

Sec.  33.    Public  restriction  tract  index 

Any  city  or  town  may  file  with  the  register  of  deeds  for  the  county  or  district 
in  which  it  is  situated  a  map  or  set  of  maps  of  the  city  or  town,  to  be  known 
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as  the  public  restriction  tract  index,  on  which  may  be  indexed  conservation 
and  preservation  restrictions  and  restrictions  held  by  any  governmental  body. 
Such  indexing  shall  indicate  sufficiently  for  identification  (a)  the  land  sub- 
ject to  the  restriction,  (b)  the  name  of  the  holder  of  the  restriction,  and 
(c)  the  place  of  record  in  the  public  records  of  the  instrument  imposing  the 
restriction.    Maps  used  by  assessors  to  identify  parcels  taxed,  and  approximate 
boundaries  without  distances,  shall  be  sufficient,  and,  where  maps  by  parcels 
are  not  available,  addition  to  other  maps  of  approximate  boundaries  of 
restricted  land  shall  be  sufficient.    If  the  names  of  the  holders  and  the  instru- 
ment references  cannot  be  conveniently  shown  directly  on  the  maps,  they  may  be 
indicated  by  appropriate  reference  to  accompanying  lists.    Such  maps  may  also 
indicate  similarly,  so  far  as  practicable,  (a)  any  order  or  license  issued  by 
a  governmental  body  entitled  to  be  recorded  or  registered,  (b)  the  approxi- 
mate boundaries  of  any  historical  or  architectural  control  district  established 
under  chapter  forty  C  or  any  special  act,  ordinance  or  by-law  where  a  certifi- 
cate of  appropriateness  may  be  required  for  exterior  changes,  (c)  any  land- 
mark certified  by  the  Massachusetts  historical  commission  pursuant  to  section 
twenty- seven  of  chapter  nine,  (d)  any  other  land  which  any  governmental  body 
may  own  in  fee,  or  in  which  it  may  hold  any  other  interest,  and  (e)  such 
additional  data  as  the  filing  governmental  body  may  deem  appropriate. 

Whenever  any  instrument  of  acquisition  of  a  restriction  or  order  or  other  ap- 
propriate evidence  entitled  to  be  indexed  in  a  public  restriction  tract  index 
is  submitted  for  such  indexing,  the  register  shall  make,  or  require  the  holder 
of  the  right  to  enforce  the  restriction  or  order  or  interest  to  make,  appro- 
priate additions  to  the  tract  index,  and  such  addition  shall,  as  to  any 
restriction  or  order  or  other  appropriate  evidence  previously  recorded  entitled 
to  be  indexed,  be  likewise  made  on  request  of  the  holder  of  the  right  to 
enforce  it. 

The  maps  shall  be  in  such  form  that  they  can  be  readily  added  to,  changed  and 
reproduced,  and  shall  be  a  public  record,  appropriately  available  for  public 
inspection.    If  any  governmental  body,  other  than  a  city  or  town  in  which  the 
land  affected  lies,  holds  a  right  to  enforce  a  restriction  or  order  or  an  in- 
terest entitled  to  be  indexed  in  a  public  restriction  tract  index  for  any  city 
or  town  which  has  not  filed  such  an  index,  or  if  the  commissioner  of  natural 
resources  or  the  Massachusetts  historical  commission  approves  a  conservation  or 
preservation  restriction  held  by  a  charitable  corporation  or  trust  so  entitled, 
and  the  city  or  town  does  not  within  one  year  after  ;\rritten  request  to  the  mayor 
or  selectmen  file  a  sufficient  map  or  set  of  maps  for  the  purpose,  the  holding 
governmental  body  or  approving  commissioner  or  commission  may  do  so. 

The  register  of  deeds,  or  a  majority  of  them,  may,  from  time  to  time  with  the 
approval  of  the  attorney  general,  make  and  amend  rules  and  regulations  for  ad- 
ministration of  public  restriction  tract  indexes,  and  the  provisions  of  section 
thirteen  A  of  chapter  thirty-sLx  shall  not  apply  thereto.    New  f^act  indexes  may 
be  filed,  from  time  to  time,  upon  compliance  with  such  rules  and  regulations 
as  may  be  necessary  to  assure  against  omission  of  prior  additions  and  references 
still  effective. 

Except  in  the  case  of  a  restriction  noted  on  the  certificate  of  title  of  regis - 
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tered  land  subject  thereto,  or  where  the  general  location  of  the  restricted 
land  is  indicated  on  a  zoning  map  published  by  a  city  or  town  with  a  reference 
to  a  marginal  note  or  list  indicating  the  original  or  then  holder  of  the  restric- 
tion and  the  place  of  record  in  the  public  records  of  the  instrument  imposing 
the  restriction,  no  conservation  or  preservation  restriction  having  the  bene- 
fit of  section  thirty- two,  and  no  other  restriction  held  by  any  governmental 
body,  which  is  not  so  indexed  in  the  public  restriction  tract  index  shall  be 
enforceable  after  thirty  years  from  the  recording  of  the  instrument  imposing 
it  unless  before  the  expiration  of  such  thirty  years  there  is  similarly 
recorded  a  notice  of  restriction  identifying  the  instrument  and  its    place  of 
record  in  the  public  records  and  naming  one  or  more  of  the  owners  of  record 
of  each  parcel  of  land  to  be  affected  by  the  notice,  nor  enforceable  after 
twenty  years  from  the  recording  of  any  such  notice  unless  before  the  expira- 
tion of  tiventy  years  another  such  notice  is  so  recorded,  and  in  each  case 
the  notice  is  indexed  in  the  grantor  index  under  the  owner  or  owners  named. 
Such  notices  may  be  given  by  any  official  of  a  governmental  body  holding  the 
restriction,  by  the  commissioner  of  natural    resources  in  case  of  a  restric- 
tion approved  by  him,  by  the  chairman  or  acting  chairman  of  the  Massachusetts 
historical  commission  in  case  of  a  restriction  approved  by  it,  or  by  any 
official  of  any  charitable  corporation  or  trust  holding  the  restriction  or  whose 
purposes  include,  in  case  of  a  conservation  restriction,  the  conservation  of 
land  or  water  areas,  or,  in  case  of  a  preservation  restriction,  the  preser- 
vation of  buildings  or  sites  of  historical  significance. 
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APPENDIX  B 


SAMPLE  PRESERVATION  RESTRICTION 


PRESERVATION  AGREEMENT 


Joseph  P.  Jones  and  Mary  L.  Jones  of  164  Main  Street,  Pleasantville,  Massa- 
chusetts of  Orange  County,  Massachusetts  for  no  monetary  consideration  of 
value,  but  for  consideration  paid,  do  hereby  grant  to  the  City  of  Pleasant- 
ville, Massachusetts,  located  in  Orange  County  the  preservation  restrictions 
as  described  below,  subject  to  Chapter  184,  Section  32  and  33  of  the  Massa- 
chusetts General  Laws,  with  respect  to  that  certain  parcel  of  land  with 
buildings  and  other  improvements  thereon  located  at  510  Elmwood  Road  in 
Pleasantville,  Orange  County,  Massachusetts,  bounded  and  described  as 
follows : 


Southeasterly  and 
Southerly 

Westerly 


Northeasterly 


by  Elmwood  Road,  Four  Hundred  Twenty  and 
59/100  (420.59)  feet; 

by  Brown's  Cemetery,  Three  Hundred  Thirty 
Two  and  55/100  (332.55)  feet; 

by  land  now  and  formerly  of  James  Erickson 
of  Pleasantville,  Massachusetts,  Four 
Hundred  Eighty  Seven  and  44/100  (487.44) 
feet; 


Said  premises  are  shown  as  Lots  C  and  D  on  a  plan  entitled  "Plan  of  Land, 
Pleasantville,  Massachusetts",  as  surveyed  June,  1935  by  James  E.  Cohen, 
Civil  Engineer.    The  land  described  above  is  shown  on  a  plan  recorded  with 
the  Orange  District  Deeds  in  Plan  Book  175  at  Page  92.    For  title  to  said 
premises  see  deed  dated  January  5,  1920.  from  Frank  E.  Collins  to  Joseph  P. 
Jones  and  Mary  L.  Jones  recorded  with  the  Orange  County  Deed  Book  2100  Page  95. 

The  preservation  restrictions  hereinafter  set  forth  are  to  ensure  the  archi- 
tectural and  historical  integrity  of  the  James  S.  Grant  House,  located  on 
said  Elmwood  Road.    The  James  S.  Grant  House  was  built  around  1660  by  Joseph 
R.  Row.    In  the  1680 's  it  was  sold  to  James  S.  Grant  whose  family  owned  it 
until  1880  when  it  was  purchased  by  Franlc  E.  Collins,  who  sold  it  to  the 
grantors  in  1920.    The  house  has  been  little  altered  since  it  was  built,  with 
the  original  framing,  trim  and  center  chimney  still  in  evidence. 

The  grantor  hereby  agrees  for  themselves,  their  grantees,  heirs,  divisees,  legal 
representatives,  successors  and  assigns  that  the  above  described  premises  shall 
be  subject  to  the  following  preservation  restrictions: 


PRESERVATION  RESTRICTIONS 


1.  The  following  portions  of  the  premises  shall  not  be  altered  without  written 
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permission  from  the  Pleasantville  Historical  Commission: 

a.  Exterior 

1)  the  front  and  side  facades  of  the  house  including  the  frames 
of  the  windows  and  doors 

2)  the  cedar  shingle  roof 

3)  the  brick  chimney 

b .  Interior 

1)  the  fireplaces  and  woodwork  in  the  first  floor  rooms  and  the 
second  floor  right  room 

2)  the  panelling  in  the  second  floor  left  room 

c.  The  Grounds 

1)  the  stone  wall  running  parallel  to  Elmwood  Road 

2)  the  well  located  at  the  northeastern  edge  of  the  property 

2.  The  owners  shall  maintain  the  property  in  its  present  condition,  as  evi- 
denced by  the  attached  pictures,  to  the  extent  that  said  owner's  personal 
funds  will  allow.    The  holders  of  these  restrictions  shall  have  no  obli- 
gation to  repair  or  maintain  the  property. 

3.  Any  painting,  wallpapering,  or  minor  repairs  shall  not  be  considered 
alterations  for  the  purpose  of  these  restrictions. 

4.  No  signs  may  be  affixed  to  the  house  except  for  a  small  wooden  plaque 
giving  the  name  of  the  house  and  the  date  built. 

5.  An  additional  building  may  be  built  on  the  premises  covering  no  more 
than  400  square  feet.  It  must  be  located  behind  the  house  and  be  of  an 
exterior  style  compatible  with  the  house. 

6.  Before  any  alteration  may  be  made  other  than  number  5  above,  the  owners 
must  submit  a  written  request  to  the  Pleasantville  Historical  Commission. 
Approval  will  not  be  unreasonably  withheld. 

7.  Representatives  of  the  holder  shall  inspect  the  premises  at  least  once 
every  five  years,  upon  reasonable  notice  to  the  owners,  to  ensure  compli- 
ance with  these  restrictions;  however,  public  access  is  not  to  be  inferred 
from  these  terms. 

8.  The  burden  of  these  restrictions  shall  run  with  the  land  and  shall  be 
binding  on  all  future  owners  of  an  interest  therein.    The  right  of  enforce- 
ment shall  be  as  provided  for  in  NCL  Ch.  184,  Sec.  32  as  enacted  by  tlie 
Acts  of  1969,  Ch.  666,  Sec.  5,  as  it  may  be  amended  from  time  to  time. 

9.  Upon  receipt  of  the  authorized  signature  of  the  Massachusetts  Historical 
Commission,  these  restrictions  shall  be  placed  on  the  Public  Restriction 
Tract  Index  of  Orange  County,  Massachusetts  and/or  the  zoning  map  of  Pleasant- 
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vllle  Planning  Board  of  Pleasantville,  Massachusetts. 

Witness  the  execution    hereof  under  seal  in  duplicate  this  15th  day  of 
March,  1976, 

  City  of  Pleasantville 

  Mayor 

Commonwealth  of  Massachusetts  March  15,  1976 

Then  personally  appeared  the  above  named  Joseph  P.  Jones  and  Mary  L.  Jones 
and  acknowledged  the  foregoing  instrument  to  be  their  free  act  and  deed, 
before  me. 


Notary  Public 

My  Commission  expires 


Approval  by  the  Massachusetts  Historical  Commission 

The  undersigned  executive  director  and  secretaiy  of  the  Massachusetts 
Historical  Commission,  hereby  certifies  that  the  foregoing  preservation 
restrictions  have  been  approved  pursuant  to  Massachusetts  General 
Laws,  ChaDter  184,  Sec.  32. 


Valerie  A.  TaTniage ' 
Executive  Director  and  Secretary 
Massachusetts  Historical  Commission 


Commonwealth  of  Massachusetts 

Suffolk,  SS  April  17,  1976 

Then  personally  appeared  the  above  named  Elizabeth  Reed  .^ladon  and  acknowledged 
the  foregoing  approval  to  be  the  free  act  and  deed  of  the  Massachusetts  Historical 
Commission,  before  me 


Notary  Public 

My  Commission  expires 


